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September is here and October is just around the bend — a time of 
change in the leaves and the season. This fall could also be the perfect 
time for your business to make a change for the better.

Schaffner, Knight, Minnaugh & Company, P.C. can be the change that 
you need. With us, you will receive more than minimum required 
service. Our niche is to narrow in on your specific accounting and tax 
needs and provide you with superior results. Drawing on national and  
international resources, we’ll help you make sure you are poised for a 
confident and successful new year.

Ready to change? Give us a call.

Schaffner, Knight, Minnaugh & Company, P.C. ...  
World Class service for World Class clients.
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The McGladrey Alliance is a premier affiliation of independent accounting and consulting firms. The McGladrey Alliance member firms maintain their name, autonomy and independence and are responsible for their own client fee arrangements, delivery of services and maintenance of client 
relationships. The McGladrey Alliance is a business of RSM McGladrey, Inc., a leading professional services firm providing tax and consulting services. McGladrey is the brand under which RSM McGladrey, Inc. and McGladrey & Pullen, LLP serve clients’ business needs. McGladrey, the McGladrey 
logo and the McGladrey Alliance signatures are used under license by RSM McGladrey, Inc. and McGladrey & Pullen, LLP.

ARE YOU READY 
FOR A CHANGE?

Not so very long ago, agreements for 
the sale of commercial and industrial real 
estate were riddled with contingencies for 
everything from financing and building 
condition, to environmental testing 
and wetlands inspections – and nearly 
all of them were for the benefit of the 
purchaser. In an era of full disclosure and 
plentiful supply of commercial properties, 
it was virtually impossible for a seller to 
deny the purchaser the right to inspect, 
analyze, prod or kick anything that the 
purchaser desired. 

With each agreement, it seemed that 
a new and fuzzier contingency was 
born. Objective measurements of the 
satisfaction of contingencies gave  
way to the "reasonable satisfaction of  
the purchaser." 

While such contingencies were often 
heavily negotiated, in the end they were 
usually so plentiful and expansive that they 
virtually converted the sale agreement into 
an option – the seller was bound but the 
purchaser was not – though an option 
with one major difference: Not only could 
the reluctant purchaser almost always find 
a reason to get out of the deal, he or she 
also could get back the deposit money. 

If your memory is long enough, you will 
recall that historically option payments 
were nonrefundable – it was the price 
you paid for having the seller remove 
the property from the market before the 
purchaser was obligated to purchase. 

And so it remained, if a purchaser was 
naïve enough to seek a true option, they 
were unable to collect their deposit. But 
if, instead, the purchaser proposed a sale 
agreement with 20 or so contingencies, 
voila, a functional option arose without 
having to risk your deposit! It was the 
best of both worlds – at least if you were                 
a purchaser.  

Rise of the Due Diligence 
Contingency 
Rather than an endless list of 
contingencies, the modern commercial 
sale agreement may have only a few, 
including an umbrella due diligence 
contingency. While matters related to  
title and financing generally retain their 
own contingencies, nearly all other  
items are now rolled into the due dili- 
gence contingency. 

Such a contingency might read as 
follows: "This Agreement is contingent 
upon Purchaser, at Purchaser's expense, 
conducting its due diligence with 
respect to the purchase of the Property. 
Purchaser shall have a period of 60 days 
after the execution of this Agreement, to 
make such determinations, inspections 
and investigations as Purchaser deems 
appropriate, including but not limited 
to, such matters as economic viability 
and incentives, soil conditions, access 
easements, surveys, utilities, structural 
considerations, mechanicals, real 
property tax assessments, real property 
taxes, environmental matters, wetlands, 
zoning and permits. Purchaser shall 
have the right, on reasonable notice to 
Seller and at reasonable times, to enter 
upon the Property during such period to 
conduct appropriate testing and to make 
inspections; provided, however, that all 
such work shall be performed in a good 
and workmanlike manner at Purchaser's 
sole expense. Purchaser may terminate 
this Agreement at any time prior to the 
expiration of this Due Diligence Period 
without penalty by written notice to Seller."  

Note that the language of the contingency 
could easily have concluded after the 
words "to make such determinations, 
inspections and investigations as 
Purchaser deems appropriate." Everything 
that follows is illustrative, not exhaustive, 

of what the purchaser may choose to 
consider during its investigation of the 
property and the business deal. The final 
sentence of the contingency does not 
require the purchaser to demonstrate 
cause or even provide any reason for 
termination. Simply give notice,and you 
are out of the deal without penalty (and 
with your deposit refunded). Such a 
contingency more honestly and accurately 
reflects the status of the deal during the 
due diligence period, namely, the seller is 
bound and the purchaser is not.  

Unless you are fortunate enough to 
be a seller with a unique property and 
competing purchasers, this is a situation 
that you are not likely to be able to 
change. For most sellers, except in the 
case of a truly speculative deal with a very 
long lead time between agreement and 
closing, the nonrefundable deposit is a 
thing of the past.    

For more information on due diligence 
in real estate transactions, contact J.W. 
Alberstadt, Jr. at MacDonald, Illig, Jones 
& Britton, LLP at 814/870-7750 or 
jalberstadt@mijb.com.
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