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7KH�FRPPXQLFDWLRQV�SULYLOHJH�DSSOLHV�
to oral communications, written 
FRPPXQLFDWLRQV��H[SUHVVLRQV�DQG�
JHVWXUHV��IRU�H[DPSOH��D�QRGGLQJ�RI�
the head). It is of note, however, that 
this privilege does not apply when the 
gesture is observable by third parties, 
when the spouses are suing each other 
in a civil matter, or where one of the 
spouses initiates a criminal proceeding 
against the other. 

The Testimonial Privilege 
7KH�WHVWLPRQLDO�SULYLOHJH�SURWHFWV�DQ�
individual from being compelled to 
testify against her or his spouse about 
any matter — often, what may have  
been observed, overheard or learned 
rather than just the contents of a 
FRQȴGHQWLDO�FRPPXQLFDWLRQ��7KLV�
privilege applies only during the period 
RI�WKH�PDUULDJH�LWVHOI��([FHSWLRQV�LQFOXGH�
child abuse and legal proceedings 
EHWZHHQ�VSRXVHV��IRU�H[DPSOH��GLYRUFH��
custody, support and protection from 
abuse matters) as well as the recognition 
that a spouse may testify in order 
WR�H[FXOSDWH�KHUVHOI�RU�KLPVHOI�IURP�
allegations of criminal wrongdoing. 

And They Lived Happily Ever After 
In a 2016 suit between the Cavanagh 
family and C.A.P. Glass Incorporated, 
the Pennsylvania Superior Court ruled 
that Mrs. Cavanagh could prevent 
her husband from testifying about 
private conversations between the two 
regarding the details of a $1.5 million 
fraudulent check scheme allegedly 
perpetuated while she was working as an 
accountant at C.A.P. Glass.  

7KH�WULDO�FRXUW�UHIXVHG�WR�DSSO\�WKH�
privilege based upon the “fraud 
H[FHSWLRQ�ȋ�ZKLFK�SURYLGHV�WKDW�VSRXVHV�
may not rely upon the testimonial 
privilege where its application would 
DVVLVW�WKHP�LQ�FRPPLWWLQJ�D�IUDXG��7KH�
trial court instructed Mr. Cavanagh 
to testify about the fraudulent check 
scheme, an immediate appeal was 
taken, and the trial court was reversed. 
7KHUHDIWHU��FRXQVHO�IRU�WKH�&DYDQDJKV�
stated their gratitude “that the [Superior 
Court] would give respect to the sanctity 
of the marital relationship in this day  
and age.”  

For information, call 814/870-7600 or  
visit www.macdonaldillig.com.

The Communications Privilege 
7KH�FRPPXQLFDWLRQV�SULYLOHJH�SURWHFWV�
WKH�FRQWHQWV�RI�H[FKDQJHV�EHWZHHQ�
married individuals which the individuals 
ZRXOG�QRW�KDYH�PDGH�H[FHSW�IRU�WKH�ȊDE-
VROXWH�FRQȴGHQFHȋ�RI�WKH�PDULWDO�UHODWLRQ-
ship. In order to invoke the communica-
tions privilege, the spouse must establish 
that: a) at the time of the communication, 
WKH�VSRXVHV�ZHUH�LQ�D�YDOLG�PDUULDJH��
b) the communication was intended to 
convey information between spouses, 
and neither spouse has disclosed the 
FRPPXQLFDWLRQ�WR�D�WKLUG�SDUW\��DQG�F��
the communication was intended to be 
FRQȴGHQWLDO��7KH�SURWHFWLRQ�VXUYLYHV�ERWK�
death and divorce for communications 
made during the course of the marriage. 
7KH�SULYLOHJH�LV�KHOG�E\�ERWK�VSRXVHV�
so either can invoke its protection, and 
neither can divulge the communication 
without the consent of the other. 

A longstanding principle in Pennsylvania 
ODZ�LV�WKH�FRQȴGHQWLDOLW\�D΍RUGHG�WR�
communications between spouses. 
Dating back to at least the 1930s, the 
“spousal privilege” (also known as the 
“marital privilege”) has been considered 
by the U.S. Supreme Court to be “so 
essential to the preservation of the 
marriage relationship as to outweigh  
the disadvantages to the administration 
of justice.” :ROȵH�Y��8QLWHG�6WDWHV, 291 U.S.  
7 (1934). 

Two Types of Spousal Privilege 
7KLV�SXEOLF�SROLF\�LV�FRGLȴHG�LQ�
Pennsylvania and actually encompasses 
two distinct privileges — the commu-
nications privilege and the testimonial 
SULYLOHJH��7KHVH�SULYLOHJHV�FDQ�DSSO\�
in both criminal and civil proceedings 
though some federal courts question 
their application in civil matters.

My Spouse Said What??!
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