06/22/2009 16:28 FAX 412 585 2149 WD Prothonotary ooz

[9-124:2008]
IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

CASTILLE, C.J., SAYLOR, EAKIN, BAER, TODD, McCAFFERY, GREENSPAN, JJ.

ERIE INSURANCE EXCHANGE, : No. 26 WAP 2008

Appellee . Appeal from the Order of the Superior
. Court entered August 8, 2007 at No. 1175
: o . WDA 2008 affirming the Order of the
v, ' . Court of Common Pleas of Allegheny
County entered June 19, 2007 at No. GD
: 01-013185.
LINDA J. BAKER, ADMINISTRATRIX OF :
THE ESTATE OF EUGENE BAKER,

Appeliant : ARGUED: September 10, 2008

OPINION ANNOUNCING THE JUDGMENT OF THE COURT

MADAME JUSTICE GREENSPAN DECIDED: JUNE 22, 2009

We decide whether the so-called “household exclusion” in a motor vehicle insurance
policy is valid and enforceable to preclude the payment of underinsured motorist benefits
under the circumstances of this case. We hold the exclusion is valid, and accordingly affirm

the order of the Superior Court,

Appellee Erie Insurance Exchange (Erie) filed this action seeking a declaration of

righ:s and obligations regarding a motor vehicle insurance policy it issued to appeltant
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Eugene Biker, covering three vehicles he owned.! The Erie policy included -
$10(,000/3300,000 in undennsured motorist (UIM) coverage on each of these vehicies,
Baker did not sign a waiver of his rights to “stack” the coverages of thess three vehicles

In June 1999, Baker was in an accident while operating his motorcycle. The
motorcycle was not Insured by Erle, but rather by Universal Underwriters insurance
Conpany (Universal). The Universal motorcycle policy included $15,000 in UIM coverage:
Because tha tortfeasor's insurance was insufficient to cover Baker's injuries, Baker sought
UIM coverage. under h:° own policies with Erie and Universal.

Universal paid lts UM !lmlts to Baker. Bakerthen sought additiohal UIM beneﬂts '

from the Erie policy. Erie denied coverage, relying on the following exclusion language inits

policy:
This insurance does not apply to... damages sustained by anyone we
pratect while occupying or being struck by a motor vehicle owned by
you or a relative, but not insured for Uninsured or Underinsured

Motorists Coverage under this poliey.’

1 Eugene Eiaker died on March 3, 2008, apparently of causes unrelated to this matter. A
Notice of Death was filed with the Prothonotary of this Court and his estate was stbstituted
as the appellant by order dated August 14, 2008, For ease of discussion, we will continue
to rafer to the appellant as Baker.

2 vStacking” refers to combining the coverage on individual vehicles to increase the limits
available to an insured. Generally, the premium for insurance policies with "stacked”
coverage i3 higher, but insureds may reject stacking in return for a reduced premium
payment, &s long as the insurer obtains a written waiver from the insured in accordance
witt the provisions of the Motor Vehicle Financial Responsibility Law (MVFRL), 75 Pa.C.S.
§ 1V38(d).

3 This type of exclusion Is often referred to as a "household exclusion,” because it refers to
vehcles owned by the insured or a relative, someone in the same household as the
Instred. The exclusion is similar to the "regularly used, non-owned" exclusion, which
preclucdes coverage of vehicles used by the insured, but not insured under the subject
policy. Thz "regularly used, non-owned” exclusion has been upheld by this Court. See,
e.q.. Burstein v. Prudential Prop. & Cas. Ins. Co., 809 A.2d 204 (Pa. 2002).

[J-124-2008] -
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In the instant declaratory judgment actlon, Erie filed a motion for judgment on the
pleadings. Erie argued the plain Ianguage of its household exclusion denies coverage to
Baker becausé, at the time of the accident, he was driving a vehicle owned by him but not
insured under the Erie palicy, /.e., his Universal-insured motorcycle. The trial court agreed
with Erie and entered judgment in its favor, The Superior Court affirmed In an unpublished
memorandurn opinion.

This Court granted Baket's petition for allowance of appea), limited to the following

issun:

Whether Section 1738(a) of the [Motor Vehicle Financial Responsibility Law]
precludes application of the so-called "household exclusion" to prevent inter-
policy stacking of UIM benefits when there has been no valid stacking waiver
by the insured.

in his argument to this Court, Baker concedes that the unambiguous terms of Erie’s
household axclusion apply to preclude UIM coverage under the circumstances of this case.
But Baker claims that Erie's household exclusion violates the Motor Vehicle Financial
Responsibility Law (MVFRL), specifically the provisions regarding stacking contained in 75

Pa.C>.S. § 1738, Section 1738(a) provides:

& 1738. Stacking of uninsured and underinsured benefits and option to waive
{a) Limit for each vehicle.~~When more than one vehicle is insured under one or
morge policiss providing uninsured or underinsured motorist caverage, the stated
limit for uninsured or underinsured coverage shall apply separately to each vehicle
so insured. The fimits of coverages avalilable under this subchapter for an insured
shail be the sum of the limits for each motor vehicle as to which the injured person is
an insured.

75 Pa.C.8. § 1738(a) (emphasis added).
Baker asserts he is entitled fo the "sum of limits for each motor vehicle as to which

[he] is an insured” under Section 1738(a) because he did not execute the stacking rejection

[J-124-2008] - 3
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form authorized by that statute.” He argues further that, because the piain 'ianguagér of
Erie's exclusion prevents the payment of the “sum of limits”" in the absence of a valid
stacking walver, Erie's exclusion |s invalid. Essentially, Baker claims, the exclusion acts as
a “disguised waiver” of stacking that doas not comply with the explicit waiver requirements -
of Sectlon 1738(d). Baker contends that [Zrie is improperly abrogating a statutory

requirement by inserting an exclusion into its policy. Moreover, since Baker affirmatively

4 Sextion 1738 further provides:

(b) Waiver.—-Notwithstanding the provisions of subsecticn (a), a named insured may
waive coverage providing stacking of uninsured or underinsured coverages in which
case lhe limits of coverage available under the policy for an insured shall be the
stated limits for the motor vehicle as to which the injured person is an insured. -

{c) More than one vehicle.--Each named insured purchasing uninsured or under
insured motorist coverage for more than one vehicle under a policy shall be
provided the opportunity to waive the stacked limits of coverage and instead
purchase coverage as described In subsection (b). The premiums for an insured
who exercises such waiver shall be reduced fo reflect the different cost of such

coverage.

For drivers who wish to waive the right to stack coverages in return for a lower premium,
Section 1738 of the MVFRL mandates the specific language to be used by Insurers for
stacking rejection forms. See 76 Pa.C.S. § 1738(d).

This Court has recently confirmed that inter-policy stacking may be walved in
accordance with the MVFRL, Craley v. State Farm Fire & Cas. Co., 895 A.2d 530 (Pa.
2008). in Cyraley, the insured was killed by an uninsured driver while driving her State Farm-
insured vehicle. The insured's estate received the limits of her uninsured motorist coverage
frorr, State Farm, then sought additional coverage under her husband's vehicle, also
insured by State Farm but on a separate policy. 895 A.2d at 533, State Farm denied
coverage based on an express written waiver of inter-policy stacking signed by the insured
pursuant to 75 Pa.C.S. § 1738(d). id. This Court held State Farm did not owe coverage
because Inter-policy stacking may be waived by an insured, and Craley's waiver was
explicit and effective to preclude coverage. 895 A.2d at 542, This Court's Majority Opinion
expressly did not address the enforceability of the household exclusion. 895 A.2d at 532.
Mr. Justice Eakin wirote separately to add that he would have held State Farm's household
exclusion also precluded coverage to Craley. 895 A.2d at 544 (Eakin, J., concurring).

[J-124-2008] - 4
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chose not to walve inter-policy stacking and therefore paid a higher premium for that
choize, Baker claims that Erie’s application of the exclusion in this case has the effect of -
denying him coverage he paid for in accordance with the MVFRL, Baker further argues that
the exclusion is "buried” in the Erie policy.® o
Erie counters that the.policy exclusion involved here Is valid and enforceable, and
has been upheld by this Court fime and time again. See, .4., Prudential Prop. & Cas. Ins.
v_Colbert, 813 A.2d 747 (Pa. 2002); Eichelman v. Nationwide Ins. Co., 711 A.2d 1008

(_F’a. 1998). See also Paylor v. Hartford Ins. Co., 640 A.2d 1234 (Pa. 1994) (upholding

similar “family car e'xcl'usion"). There is no dispute that the exclusion’s unambiguous’
language precludes coverage in this case, where the insured was injured white riding his
non-Erie-insured motorcycle. If its exclusion is invalidated, Erie will be paying on a risk it did
not knowingly insure, or collect a premium to underwrite: in this case, the substantially
higher risk associated with motorcycles. Furthermore, Erie argues, Section 1738's stacking
provisions do not apply here. Those provisions refer to stacking UIM benefifs in policies that
provide UIM coverage. There is no UIM coverage under the circumstances of this case
beciuse the household exclusion applies to preclude it in the first instance. Ultimately, this
case is not about stacking. it is about an applicable, unambiguous exclusion designed to

preclude unpaid coverage of unknown risks.®

# Amici who filed briefs in support of Baker's position are The Pennsylvania State Troopers
Association, Alllance of Bikers Aimed Toward Education of Pennsylvania (ABATE), Council
13 of AFSCME and SEIU Local 668, and Fennsylvania Association for Justice (FAJ)
(forrnerly the Pennsyivania Trial Lawyers Association).

® Amici who filed briefs in support of Erie’s position are The Philadelphia Association of
Defense Counsel (PADC), The Pennsylvania Defense Institute and The Insurance
Fedzration of Pennsylvania. The Commonwealth's Insurance Department was invited to file
an emicus biief in the order granting allowance of appeal, but did not do so.

[J-124-2008] - 5
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Baker's novel argument--that the househald exclusion is a “disguised waiver’
which skirts; the express waiver requirements of the MVFRL--is initially interesting.” The -
MVFRL clearly provides the exclusive procedure for stacking walver in Section 1738, and in
the absence of such waiver, the insured is entitled to stack coverages, Ultimately, however,
Bakur's argument fai[s. After careful review, we conclude that appli;ation of the household
exclusion in this case does not involve “stacking” at all. We hold instead that the Erie policy
exclusion Is a valld and unambiguous preclusion of coverage of unknown risks, and it was
properly appiied fo the circimstances of this case. | |

O We bé.gin oﬁréhalysis by noting that “the interpretation of a contract of insurance is
a matter of law for the courts to decide. In interpreting an insurance contract, we must
ascertain the intent of the partles as manifested by the language of the written agreement.
When the policy language is clear and unambiguous, we will give effect to the language of
the contract.” Paylor, 640 A.2d at 1235. We further note that an insured's failure to read
carefully the clear and unambiguous terms of his insurance policy has never fumished

grounds to invalidate those terms or otherwise nullify them. See, e.q., Standard Venetian

Blind Co. v. American Empire Ins. Co., 469 A.2d 563, 566 (Pa. 1983) (hoiding failure to

read an insurance contract is an unavailing excuse and cannot justify avoidance of its
terms). There is no dispute in this case that the terms of the exclusion are clear,
unambiguous and directly applicable. Baker's claim that the exclusion was somehow
"huried” in his insurance policy is not persuasive.

Next, we conslder the relevant statutes. Section 1738(a) of the MVFRL mandates

stacking of uninsured and underinsured benefits limits when multiple vehicles are insured

" Because this Court has upheld the household exclusion in the face of public policy
challenges. the argument Baker makes that the exclusion actually violates a statute is
technically a new one. But the argument is unavailing because an enactment by the
legigiature--such as the MVFRL-- is indeed the embodiment of public policy. We are not
persuaded that our earfier decisions on this issue are distinguishable in any material way.

[J-124-2008] - &
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under policies on which the insured is covered for a glven accident. Section 1738(b) allows
an insured to waive the stacking in return for a lower insurance premium. The rest of
- Secllon 1748 describes the waiver procedure. Baker did not waive stacking of UM and UIM
coverages on his Erle policy. Thus, if he had been In an accident driving one of the Erie-
lnéwed vehicles and the tortfeasor had insufficient coverage, Baker would have beeh
permitted to stack the UIM limits on all fhree vehicles ($100,000 each) and have access to
benefits of $300,000.°
Baker, howaver, was injured in a collision while driving a fourth_veh_icle from his
- household, ks U’n’iv'ers.éali{-ih"sured motorcycle. The third-party tortfeasor's insurance was
insufficient te cover his damages. Baker therefore sought UIM benefits from the Universal
policy on his molorcycle, and received the policy limits of $15,000, which still did not

adequatefy compensate him.? Next in priority was the other policy on which Baker was an

® Amici PADC points out that Baker also would have been entitled to stack coverages while
occupying a vehicle outside of his household, or while occupying a bus, taxi, or like form of
livery, or as a pedestrian (/.e., when he was not occupying a vehicle described by the
housiehold =xclusion), PADC Amicus Brief at 2, 13.

° We are not unaware of, or unsympathetic to, the difficulty encountered by motorcyclists
who seelc adequate motor vehicls insurance coverage. Amicus ABATE asserts that Baker
should be entitled to coverage here because the MVFRL does not provide sufficient
protection to motorcyclists. For example, ABATE states:

1) Motorcyciists cannot recover first party benefits (75 Pa.C.S. § 1714);

2} Many insurers will not write a motorcycle on the same policy as a car;

3} Motorgyclists typically sustain serious injuries because of the nature of the
vehicle they are occupying; and

4) Motorcycles ars becoming more and more prevalent as a primary mode of
transporation particularly in light of the ever increasing cost of gasoline.

ABATE Amicus Brief at 7-8. However, we do not necessarily see these circumstances—
which apparently are tied to the increased risk of serious iniury associated with
motorcycles--as a proper basis to Invalidate an:otherwise legal and valid insurance policy
excliusion. In this case, Bakerinsured his motorcycle with $15,000 of UIM coverage, which
{continued...)

[J-124-2008] - 7
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insured, the Erie policy covering his three other vehicles, See 75 Pa.C.S. § 1733(a). Butthe
Erie policy has an exclusion precluding UIM coverage in this very situation, that is, where
Bakar was injured while driving a vehicle he owned, but did not insure with Erie--his
motorcycle, As a result, Baker was not entitled to stack the coverages of his three Erle-

insured vehicles begause there was no UIM coverage to stack.’®

(...continued)

was inadequate to compensate him for his Injuries. ABATE indicates that $15,000 Is the
best he could do because insurers simply do not provide higher UIM limits for motoreycles.
ABATE states that: o

Motorcycle policies are often issued with low bodily injury liability fimits
because motorcycles typically do not cause a great deal of bodily injury [to
others] when involved In collisions. Because the provisions of the Motor
Vehicle Financial Responsibility Law rmandate that an individual may not
purchase underinsured motorist coverage in excess of the amount of her
bodily injury hiability limits [75 Pa.C.5. § 1734], the underinsured motorist
coverage on a motorcycle policy is often inadequate. Thus, many seriously
injurad motorcyclists are not "made whole” and are often left grossly
undercompensated.

ABATE Amicus Brief at 1-2. Assuming ABATE.'s descriplion of the situation Is accurate, It
clearly reflects the higher risks and dangers of motorcycles. The practical problem of
insuring mctoreycles may be compared to the problems of insuring drivers with bad driving
records, or pedestrians who do not own and insure a vehicle, or who do not otherwise have
access to motor vehicle insurance. Our legislature has demonstrated in the past that it can
structure alternative insurance programs to provide coverage in special risk situations.
See, e.q., 75 Pa.C.5. §§ 1741-1744 (Assigned Risk Plan); 75 Pa.C.S. §§ 1751-1757
(Assigned Claims Plan). The argument regarding inadequate insurance options for
motorcyclists is better addressed to the legislature and does not, by itself, support the
invalidation of an unambiguous policy provision which does not viclate current law.

" Tr.e Dissent claims that “most consumers of stacked coverage have not considered that
their payment of increased premiums for stacking may be for naught if they are injured in
ane of their own vehicles, insured through a different policy.” Dissenting Sfip Op. at 5. This
statement is unsupported by the record in this case. Nevertheless, the language of Erig's
exclusion is clear, We are unpersuaded by the Dissent's suggestion that Erie here
“elected] to issue a policy differing from what the insured requested and pald for" without
{continued. .}

[J-124-2008] - 8
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With regard to the instant policy exclusion, this Court's declision in Prudential Prop. &

Cas, Ins. Co. v. Colbert, supra, is directly on point. Colbert was injured in an accident while

dri#ing his own thiele,"and recovered the maximum -amount avallable under thé
tortfrasor's insurance coverage. 813 A2d at 749, After recovering UIM benefits from the
insurance policy cdvering his own vehicle (Issued by State Farm), Colbert sought additional
UIM coverage from the Prudential poiiq‘! cavering vehicles owned by his parents, with
whom he resided. Id. Prudential sought declaratory judgment in federal court that its
hou:.ehold axclusion precluded payment to Colbert who had been injured while drlvmg a
vehu.,le not msured under his parents’ Prudential policy. [d. In answering questions cemfsed '
for appeal from the Third Circuit, this Court reasoned that Prudential cotild not be required
to pay on & risk ft did not knowingly insure and upheld application of the exclusion. 813
A.2d at 754-755. Thus, although the household exclusion was challenged by the insured as
contravening public policy, a majority of this Court held the exclusion was valid, and
functioned as an effective insurance cost-cuttfng measure, Id.

Likewise, in Eighelman v. Nat:onw:de Ing, Co., supra, this Court rejected the
insured’s claims that the household exclusion was void as against public pelicy. Eichelman

was struck and injured while riding his motorcycle, insured by Aegis Security Insurance

(...continued)

advising him of that change. Dissenting Slip Op. at5 (quoting from Tonkevic v. State Farm
Mut. Auto. ing, Co., 521 A.2d 920, 925 (Pa. 1987)). There is no evidence that Erie engaged
in the kind of “bait and switeh" rightfully condemned in Tonkovic. See Tonkovic, 521 A 2d
at 95 (holding that where an individual pays for specific disability insurance coverage, the
insurer may not unilaterally change that coverlage without an affirmative showing that the
insured was notified of the change, regardless of whether the insured read the pallcy).
Instead, as we have stated, Baker does have the right to stack the UIM coverage
appi'cable fo his Erie-insured vehicles, which:is what he requested by refusing to sign 2
stacking wativer and choosing to pay higher premiums for his Erie policy. But Erie also
unarnbiguously advised Baker that he would not be entitled to coverage if he was injured
whiler occupying a motor vehicle he owned but'did not insure under the Erie policy, I.e., his
inotorcycle, ,

[J-124-2008] - 9
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i

E
Company(,ﬁ\egis) The tortfeasor's Insuref pach out its limits ($100,000), but apparently this
did not cover Eichelman's injuries, 711 A.2d at 1007, Eicheiman did not carry UIM.
coverage on his Aegis policy. Instead, he Sc!:zught recovery of UIM benefits under his
parants’ two policies with Natlonwide Insurar;ice Company (Nationwide). Id. Eichelman
qualified as an insured resident relative under efeach policy. But Nationwide denied coverage
under a housshold exclusion that precluded p:aiayment to an insured who was injured while
driving a vehicle not insured under the Nétion}:{vide policieé, i.e., Eichslman’'s motorcycle.
id. This Court approved the decision io déany coverage, holding that "allowing ther

‘household exclusion” language to stand supﬁi)rts the Iegislativéiy stated public bbkicy of

reducing insurance costs.” 711 A.2d at 1010, !See also Alderson v, Nationwide Mut. ins.

Co., 884 A.2d 288 (Pa. Super. 2005), appeal-Henied, 807 A.2d 1100 (Pa. 2006) (holding
housiehold exclusion applied to deny LJIM coverage to insured who was injured while riding

his motorcycle insured under a separate policy issued by another Insurer); Old Guard Ins.

Co. v. Hougk, 801 A.2d 569 (Pa.Super. 20025, appeal denjed, 818 A.2d 505 (Pa. 2003)
{same). .

This Court’s decisions in Colber; and ﬁiohelman direct our result here."" We thus
conclude that the Erfe exclusion is valid as apglied in this case. Accordingly, we affirm the

!
Superior Gouit's decision upholding judgment on the pleadings in favor of Erle.’

{

" Buker nonetheless points to dicia in Craley:where the majority expressed "discomfort”
with the "ancmalous proposition” that a housghold exclusion may skirt the strict waiver
prov sions of the MVFRL by precluding stacklng even in the absence of a valid Section
173¢ waiver, 895 A.2d at 536. First, we note this statement referred specifically to the
Superior Court's *flawed analysis of Section 1738” in In re Insurance Stacking Litigation,
754 A.2d 702 (Pa. Super. 2000), which led that court to conclude efroneously that inter-
policy stacking may not be waived. 754 A.2d at 536. Moreover, because this Court's
decision in Craley rested on:the insured's wiitten waiver of stacking, and the majority
explicitly declined to address the validity of the|household exclusion, any discussion of the
hougehold exclusion in Craley does not directa different result here.

|
[J-124-2008] - 10
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Order affimmed. |
Mr. Chief Justice Castille and Mr. justiiﬁe Eakin join the opinion.

Mr. Justice Saylor files a congurring oﬁ:jhion,

Mr. Justice Baer files a dissenting opiﬁican in which Madame Justice Todd and

Mr. Justice McCaffery join,

L U

( .continued) f

2 Arnicus PAJ argues that our decision wm aliow insurance companies “te circumvent the
UM/IUIM staiutory stacking scheme required .- hy the legislature, simply by placing all of a
namead instured’s owned vehicles on multupiq |smgle vehicle policies, bury a household
exclusion deep In each policy, and collect a wmdfall on UM/UIM premiums." PAJ Amicus
Brief at 18. PAJ identifies two insurance comparples that allegedly employ this technique to
“defeat the mandatory stacking requirement in precisely this way,” and appends
documentation to its brief that supposedly proyes this fact. We note that Erie is not one of
the ramed insurers, and that PAJ's attachmenis are not part of the record in this case. This
information is more properly directed to the Iq,[grslature or to tribunals and government
agencies handling matters directly lnvolvmg the named insurers and their insurance
praciices, -

!

[J-124-2008] - 11
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thether a household exclusion violate;::i general public policy and did not address the
interaction between the household ekclusion and the specific language of §1738.
Mowever, | differ with the concurring dpinion because | conclude that the household
exclusion viclates § 1738, and thus isrunenforceable. See Colbert, 813 A.2d at 751
("[SHtipulations in a contract of insuraﬁce in conflict with, or repugnant to, stafutory
provisions which are applicable to, and consequently form a patt of, the contract, must
yiele: to the statute, and are invalid, since contracts cannot change existing statutory

lawe”)(citations omitted).,

Undzr § 1738 of the MVFRL, stacked coverage is the default coverage: “The
limits of coverages available under this: subchapter for an insured shall be the sum of

the limits for each motor vehicle as to which the injured person is an insured."" 75

1 1738. Stacking of uninsured and underinsured benefits and option to waive

(a) Limit for each vehicle.--When more than one vehicle is insured under
ong or more policies providing uninsured or underinsured motorist
coverage, the stated limit for uninsured or underinsured coverage shall
apply separately to each vehicle so insured. The limits of coverages
avallable under this subchapter for an jnsured shall be the sum of the
limits for each motor vehicle as to which the injured person is an insured.

LI A

{d} Forms.--

(1) The named insured shall be informed that he may exercise the walver
of the stacked limits _of uninsured motorist coverage by signing the
followlng written rejectiop form; *

UNINSURED COVERAGE LIMITS

By signing this waiver, | am rej’e‘c:ting stacked limits of uninsured motorist
coverage under the policy for myself and members of my household under
which the limits of coverage avaijlable would be the sum of limits for each
motor vehicle insured under the! policy. Instead, the limits of coverage that
! am purchasing shall be reduced to the limits stated in the policy. |

[J-124-2008] - 2
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Pa.C.S. § 1738(a). To reject the default provision of stacked coverage, an insurer must
provide the insured with a statutorily prescribed waiver form which the named Insured
must sign. 75 Pa.C.S. § 1738 (d). If the waiver form set forth in § 1738(d) Is not signed
and dated by the named Insured, the wéiver is void. 76 Pa.C.S. § 1738(e).

in this case, Appellant did not Waive stacking on his automobile po]it::y covering -
thres automobiles with $100,000 of underinsured motorist (UIM) coverage on each

autamobile. Instead, he paid increased premiums to purchase UM coverage and to

knowingly and voluntarily rejeét the stacked limits of coverage. |
understand that my premiums will be reduced if [ reject this coverags.

3

(2) The named insured shall Be Informed that he may exercise the waiver
of the stacked limits of undérinsured motorist coverage by signing the
following written rejection form:

UNDERINSURED COVERAGE LIMITS

By signing this waiver, | am rejecting stacked limits of underinsured
mototist coverage under the policy for myself and members of my
household under which the limits of coverage available would be the sum
of limits for each motor vehicle insured under the policy. Instead, the
limits of coverage that | am purchasing shall be reduced to the limits
stated in the policy. 1 khowingly and voluntarily reject the stacked limits of
coverage. | understand that my premiums will be reduced if | reject this
coverage, !

E )

(e) Signature and date.——Theifo,rms described In subsection (d) must be
signed by the first named insured and dated {o be valid. Anv re'[efction

form ihat does not comply with.this section is void.
75 Pa.C.5. & 1738 (emphasis added).

[J-124-2008] - 3
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obtein stacked coverage of up to $300,000. Additidnalty, he paid increased premiums
to cbtain stacked UIM coverage on the policy covering his motorcycle.?. Under the
Majority Opinion, however, the household exclusion operates to eliminate the stacking,
for which Appellant pafd premiums, through' the inclusion of the following language:
“This insurance does not apply to ... damages sustained by anyone we protect while
ocoupying or being struck by a motor vehicle owned by you or a relative, but not insured
fbr Uninsured or Underinsured Motorists Covérage under this policy.” This language in
no way reflects the_la'ng'uage provided in §1738(d), and therefore, cannot olb_erate asa.
valic waiver of stacking; ’

The Majority and the Concurrence conciude that the household exclusion does
not operate as a walver of stacking, but instead precludes underinsured moforis‘t (UIM)
coverage prior to any consideration of stack{ing. The concurrence determiﬁes that, to
the =xtent that the General Assembly actuafliy consldered the matter, the Legislature
likelv regarded exclusions and stacking as se}parate issues, |t therefore concludes that
the exclusions frame the scope of UIM coverfage, and thus do not effect the application
of the stacking provisions because stacking tfjoes not apply when an accident does not
come within the scope of the UIM coverage;of the policy in guestion, The proverbial
bottom line cleriving from this analysis is the émployment of the household exclusion to
deny an insured the benefits of stacking, for which he pald, without complyihg with the
statutorily mandated walver provisions, in f viglation of the clear language of the

legislature. Rather than requiring an avert act of waiver by the named insured pursuant

2 As noted by the Majority, Appellant's amicus have suggested that Appeliant may
not have baen able to add his motorcycle to] the policy covering his automobiles or to
insure his rotorcycle for more than $15,000 of UIM coverage. See Maj. Siip'Op. at 7-8,
rn. 9. Thus, if accepted, Appellant purchased ?he best coverage available.
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to the specific form as specified in § 1738(d), the household exclusion does not even
require the insurer to demonstrate that the inséured was aware of the exclusion,

As noted by the concurrence, Concurr‘é'ng Op. Slip Op. at 2, n.2, the MVFRL fails
to provide specifically for many circumstancf:es including this one, and arguably, the
legislature did not consider the interaction of ithese two scenarios. More significantly, |
have no doubdt that most consumers of stackei;d coverage have not considered that their
payrnent of increased premiums for stacking rinay be for naught if they are injured in one
of their own vehicles, insured through a diﬁ‘erient policy. -

| acknowledge that the Majority cbrfrectly asserts the general law that "an
insured's failure to read carefully the clear :?and unambiguous terms of his insurance
policy has never furnished grounds to invalid!:;ite those terms or otherwise nullify them.”
Maj. Slip Op. at 6. However, we have dil!sﬁnguished the case relied upon by the

Majority, Standard Venetian Blind v. Americar’m Empire Insurance Co., 469 A.2d 563 (Pa.

|
198:3), and rafused to apply it to cases wherg the Insured recelves a policy that differs

from the pclicy requested:

We flad a cruclal distinction between cases where one applies for a
specific type of coverage and the insdrer unilaterally limits that coverage,
resulting in a policy quite different from what the insured requested, and
cases where the insured receivedi precisely the coverage that he
requested but failed to read the policy to discover clauses that are the
usual incident of the coverage applied for. When the insurer elects to
issue a policy differing from what the irsured requested and paid for, there
is clearly a duty to advise the insurﬁ:ad of the changes so made. The
burden is not on the insured to read the policy to discover such changes,
or not read it at his peril. |

Tonkovic v,_State Famm Mutual Aufo. Ins. Co.i, 921 A.2d 920, 925 (Pa. 1987). While my

esteemed cclleagues may contend that the [":iOUSBhoid exclusion Is one of the “clauses
that are a usual incident of the coverage,” | w:rould suggest that the consumer who does
|

i . . . , .
not waive stacking and agrees to pay the incieased premiums assoclated with stacking

[J-124-2008] - 5
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Is reguesting a policy fh_at actually provides sﬂacking. The insured would not expect the
decision fo pay an increased premium for Estacking to be undercut by a household
exclusion buried in the fine print of the poiicy,gwithout the insurer advising the insured of |
this restriction. ;

Morecver, if the allegation Is true that ci'onsumers cannot add motorcycles {o their
automobile policies and cannot obtain higher UIM coverage for their motorcycles, then
insurers are selling consumers stacked UIM !coverage for increased premiums, without

any ‘ntenticn of allowing the.consumers to benefit from that coverage In one of the most

common scenarios, where the insured is ingjured in a household vehicle. Under the
Majority's holding, this denial of coverage mlfay oceur without the Insurer informing the
consumer of this unexpected hole in their cowfa‘rage.

In short, | believe this Court should!consider itself bound by the affirmative
statements of the MVFRL that require an expiicit waiver of stacking on a specific waiver
form. Rather than interpreting legislafive |silence as approving of the household
exclusion, | conclude that the household exclusion violates the stated requirements that

the walver of stacking occur through a clear affirmative act, and accordingly, dissent

from the decision to enforee the axclusion.

|
o
Madame Justice Todd and Mr. Justice P/IcCaffery join this dissenting opinion.

]
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[J-124-2008]
IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

ERIE INSURANCE EXCHANGE, : No, 26 WAP 2008

Appellee | :
. Appeal from the Order of the Superior
: Court entéred August 8, 2007 at No. 1176
V. : WDA 20086 affirming the Order of the
- Court of Common Pleas of Allegheny
County entered June 19, 2006 at No. GD

LINDA J. BAKER, ADMINISTRATRIX OF. ; 01-013185.
THE ESTATE OF EUGENE BAKER,

Appellant . ARGUED: September 10, 2008
CONCURRING OPINION

MR. JUSTICE SAYLOR DECIDED: JUNE 22, 2009

I concur in the result only, as | beli}ave Appellant's argumentation is stronger than
the lead opinion portrays. As Appel[aﬁt ably explains, the Colbert and Eichelman
decisions, upon which the lead Justices rely, are readily distinguishable. For example,
in those cases, this Court did not examine the express requirements of the stacking
provisions of the Motor Vehicle Financial Résponslbltity Law, see 75 Pa.C.S. §1738,

upon which Appeliant relies. Rather, Coljbert and Eichelman were litigated and decided

on rore general public policy grounds. % Brief for Appellant at 26-28.

" The observation, in the lead opinion, that statutes are an embodiment of public policy
is corroct. See QOpinion Announcing the Judgment of the Court, slip op. at 6 n.7.
However, | Tundamentally disagree with the approach of applying decisions which did
not consider a discrete statutory provision to answer the question of what policy such
provision sstablishes. See id,
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Nevertheless, | am persuaded thaﬁt the amendments to the MVFRL codifled at
Section 1738 do not invalidate Iong-standlng polacy exclusions (including regularly—used
non-owned car, household, and territorial exclusions) rocted in ensuring the coliection of
reashnable preh‘:iums {with 'reasonaménes_;s belng monitored by the Insurance
Department). Had the Legislature intendled to Invalidate these, | believe, it would have
done s0 more directly. [nstead, to the eixterﬁ the General Assembly even considered
the matter,? it seems most likely to me=E that it regarded these typés of Iexclusions
separate and-apart from prio_rity-f_of-recoveilry a;ﬁd stacking guestions.” As such, | believe
it is most reasonable to treat these exclf!usio,hs as going to the scope of the UM/UIM-
coverage in the first instance, before stacfkingf questions are reached, rather than as an
aggregation question arising under the stéckirfig provisions.

|
i

2 The complex development of the decis,wndl law in this arena demonstrates that the
coverage of the MVFRL is so broad that lt would not have been possible for anyone to
anticipate the law's application in the myriad of factual scenarios which have unfolded.
For +his reason, | have previously expressed ‘my belief that the Legislature intended for
the administrative agency with expertise ip the field to fill in the substantial gaps via well
developed regulations (subject, of coursg, tc; judicial review to ensure consmtency of
those reguiations with the legislative objectm.s) See, a.g., Generette v. Donegal Mut.
Ins. Co., 598 Pa. 505, , 957 A.zd 11'80 1194-95 (2008) (Saylor, J., concurring and
dissenting). Notably, “this Court recently expressed its concern wuth the agency's
parformance of such rulemaking responsmlhtles See Nationwide Ins. Co. v. Schneider,
Pa. | n.§, 960 A.2d 442, 450}n 8 {2008).
| .

* This Court already has applied simflar; Iogglic to the priority-of-recovery provisions of
Section 1733, 75 Pa.C.8. §1733. Sese Bumnstein v. Prudential Property and Cas. Ins.
Co.. 570 Pa. 177, 186 n.7, 809 A.2d 204 209 n.7 (2002) (stating that, “[wlhile Section
1733 contemplates that UM and UIM coverclge may be portable in some instances, it
does not suggest that UM or UIM coverage would extend where the coverage has been
specifically excluded”); agcord Colbert, 572 F'a at 89 n.3, B13 A2d at 751 n. 3 (same).
do realize, however, that this rationale is; dlfﬂcuit to recancile fully with some; lndwatlons
in tr e majority decision in Generetts, 598 Pa.at __ , 957 A.2d at 1191. See generally
id. ¢ , 957 A.2d at 1193-94 (Saylor, ,J bonCUl‘l‘tng and dissenting) (developing the
ten= ion be1ween Generstle, on the one hand and Burstein and Colbert on the other).
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My position also rncorporates thoughts | previously develeped concerning the
many difficuities presented by the MVFRL, including the question of what the
Legislature meant in the requirement to offer "uninsured or undennsured motorist
coverage,” and specifically, the degree of portabmty the General Assembly intended to
be associated with these concepts. See. e _g_, Bursteln, 570 Pa. at 218-23, 809 A.2d at
230-32 (8avlor, J., dissenting).-
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